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In re A plication of )
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SHELLEE F.DAV!S ) File No. BPH-911231MA
)

. For a N w FM Construction )
Permit or Channel 280A, )
Westerv lIe, Ohio )

To:Ch ef, Audio Services Division

REPLY TO SUPPLBMBBT TO PBTITIOM TO DENY AND
DISMISS THB APPLICATION OF SRBLLEE F. DAVIS

Sh llee F. Davis ("Davis"), by her attorneys, hereby submits

her rep y to the "Supplement to Petition to Deny and Dismiss the

Applica ion of Shellee F. Davis" ("Supplement"), filed by Ohio

Radio A sociates ("ORA") on July 29, 1992. with respect thereto,

the fol owing is stated:

1. ORA's latest supplement has no more merit than its

previou filings. As Davis has indicated previously, she has

propose the existing allotment reference point that was

establi hed prior to October 2, 1989, and is providing full

protect on to station WTTF-FM as a 3 kW facility in the direction

of that facility. As such, she complies wit~ the gra~athlFing;o

provisi ns of section 73.213(c)(1) of the rules. AI~ougiNORAfT1
>< (")

the first time concedes that "short-spaced" il>PliWnts JT1
.,,!:*,,*, ..... .............

processed under section 73.213 of the rUle~nee~ot"<
;:J :3:: rn

request a "formal waiver under section 73.207" (suPfi1eme. at 0

2; cf • Petition at 2), ORA nevertheless paraphrases section

73.213( )(2) of the RUles, and claims that it was necessary for



it

Davis

tower

demonstrate that nno fUlly-spaced or less short spaced

Because ORA's site is fUlly-spaced,

Davis' application must be dismissed.

There are two frailties to ORA's argument. First, ORA

is hrasing the provisions of section 73.213 (c) ill, while

Davis as sought processing under section 73.213 (c) ill of the

rule. Opposition at 3. Thus, the argument is not

pertine t to Davis' application. Secondly, the rule provision

that is paraphrasing was subsequently amended on

reconsi In its Report and Order in response to

s for reconsideration filed in MM Docket No. 88-375, the

on agreed that requiring a station that is not requesting

a new t ansmitter site to show alternative site availability is

unduly estrictive. Amendment of Part 73 of the Rules to Provide

for an Additional FM Class, 6 FCC Rcd 3417, 3421 ,. 27 (1991).

Thus, e en under revised section 73.213(c)ill, applicants seeking

an incr ase in power to 6 kW that are proposing no change in

transmi ter site need not show the unavailability of alternative,

ort-spacedn sites. 47 C.F.R. § 73.213(c) (2) (1991).

proposing to locate her transmitter at the existing,

protect d, reference point for the allotment (Which also is the

site fo the defunct, deleted authorization for station WBBY-FM).

no nchangen in transmitter site being proposed, and
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e, even if Davis had requested processing under section

73.213 ( ) (2), there would be no necessity for Davis to make a

nonalte native site showing.

3. Therefore, Davis' application is fully acceptable, and

as Davi ' engineer indicated previously, the methodology utilized

was spe ifically discussed with the Commission staff prior to the

filing of her application. Although ORA is critical of the

request for assistance of the Commission's staff (ORA ·Reply to

opposit on of Shellee F. Davis· at 5), in Susan Turgetto, 5 FCC

Rcd 341 (MMB 1989), the Commission stated:

any applicant or prospective applicant is entitled
to consult with the Commission • • .provided that
such consultation take place prior to the filing of
competing applications. No pUblic notice is usually
given of such matter, and the lack thereof does not
violate the Commission's prohibition against ex
parte contacts or prejudice other applicants who are
equally entitled to discuss the matter with the
Commission but choose not to avail themselves of the
opportunity.

Id. at , 13. Here, Davis' engineer's consultations occurred

prior t the filing of the application. Therefore, there was no

·improp r contact· for ORA to find ·troublesome.· ORA Reply at

5.

4. For all these reasons, ORA's Petition to Dismiss or Deny

should till itself be denied.
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WH REFORE, it is respectfully requested that the "Petition

to Deny and Dismiss the Application of Shellee F. Davis" be

denied.

Respectfully submitted

SHELLEE F. DAVIS

Her Counsel

1250 Co necticut Avenue, N.W.
Suite 8 0
Washing on, D.C. 20036
(202) 6 7-9158

August 1, 1992
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certificate of service

I, Dan J. Alpert, hereby certify that I have, this loth day

of Augu t, 1992, caused to be sent by u.s. first-class mail,

postage prepaid, a true and correct copy of the foregoing "Reply

to Supp ement to Petition to Deny and Dismiss the Application of

Shellee F. Davis" to the following:

stephen Yelverton, Esa.
Maupin Taylor Ellis & Adams
1130 Connecticut Ave., N.W.
suite 750
Washington, D'C~


